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Memorandum 
To:  Board of Directors  
 

From:   Alan Burns, District Counsel 

Date:  August 25, 2016 

Subject: Cost to Prepare the Administrative Record in the Costa Mesa Sanitary 

District v. Regional Water Quality Control Board Litigation

Summary 
This request asks the District to pay the cost to prepare the Administrative Record in 

the Costa Mesa Sanitary District v. Regional Water Quality Control Board litigation. 

The Board has already authorized this litigation, this request merely asks approval to 

pay the cost of the record which is necessary to proceed to trial. 

 

Staff Recommendation   
That the Board of Directors approves paying the administrative record cost of 
$7,070.00 
 

Analysis 
CMSD has challenged the decision of the Regional Water Quality Control Board 

(RWQCB) imposing a fine on CMSD arising out of the sanitary sewer overflows at 

Irvine Pump Station on August 31, 2013 and from the Indus pipeline on January 1, 

2015. To challenge that fine, the District was required to file a Petition for 

Administrative Mandamus.  The trial in a Petition for Administrative Mandamus is 

based on the record produced in a lower tribunal. In this case, the lower tribunal was 

the hearing conducted before the RWQCB, which occurred at the Irvine Ranch Water 

District (IRWD) headquarters. The record has now been prepared and we have 

received an itemized bill for those services (attached).  

 
Although Respondent (RWQCB) is responsible for preserving and creating the record, 

the Petitioner (CMSD) is responsible for paying for the cost of preparing the record in 

the first instance. If we prevail, we are entitled to be recover our “costs” which include 
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the cost to prepare the record. Of course, if we do not prevail, we will not recover 

those costs.   

 
The cost for the record is $7,070 as shown on the attached invoice. We also ask for 
an additional sum to obtain a hard copy, which is what the court wants; however, the 
sum is unknown at this time.  

 

Strategic Plan Element Goal 
This item complies with Strategic Plan Element 4, Community Outreach & 
Communications and Strategic Plan Goal No. 4.1, Conduct community outreach 
survey. 

 

Legal Review 
District Counsel has prepared this report. 

 

Environmental Review 
Preparing an administrative record is an administrative matter and is not a disturbance 
of the environment similar to grading or construction and is not a project under CEQA 
or the District’s CEQA Guidelines.   

 

Financial Review 
Funding for the administrative record cost is not budgeted; however, there is sufficient 
money in the current legal budget.  This expense would be charged entirely to the 
Wastewater Fund.   
 

Public Notice Process 
Copies of this report are on file and will be included with the complete agenda packet 
for the August 25 2016 Board of Directors meeting at District Headquarters and posted 
on the District’s website. 
 

Alternative Action 
1. Abandon the litigation and dismiss the Petition. 

 
 
Reviewed by: 

 
Wendy Hooper Davis 
Finance Manager 
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